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Your honor, I’d like to reserve 3 minutes for rebuttal, please

May it Please the Court; counselor . . .

My name is Bob Neinast, and I am the plaintiff.

Let me note I am not waiving any issue if it is in the briefs, even if I don’t cover 

it here.

I. As the record shows, I go barefoot everywhere; since 1997.

A. Personal choice (though it really helps my knees).

1. Not dangerous.

2. Yes, a bit different, but not “ban it” different (green hair, earrings on men).

3. NSNSNS keep out hippies, look for reason.

4. Barefoot runners, cheering me on.

B. Hiking, stores, grocery stores.

1. I do family shopping at Krogers, for 10 years.

C. Rarely a problem; here’s what employee says.

1. Violate Health Code.

2. We have a sign.

3. Hazards.

a. Corner of Shelf.

4. Corporate policy.

a. I’ve had some successes, but if not . . .

b. Written copy of policy?

c. Made up on the spot.

II. It is a kind of prejudice.

A. Not heinous like race-based, or sex-based

1. Prejudice, pre-judging just the same.

2. People so assured of preconceived answer that they hear nothing else.

3. Rationalizing and discounting contrary information.

4. Very hard to break people out of it.

III. That’s what happened with the Library.

A. Before presentation, “decorum.”

B. Then safety.

C. Settled on removing risk of costly litigation.

1. But only care about litigation for bare feet, not, for instance, high heels.
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2. Record contains string cite of such cases.

3. Very hard to break people out of it.

IV. So, we had the remand and we’re back from the evidentiary hearing.

A. Costly liability excuse goes out the window, too.

1. Statutory immunity.

2. Patrons are licensees.

3. Other courts heard this, be somehow it never made it into opinions.

B. From the hearing, what are we are left with? Dangers:

1. Possible staples on the floor [9E, 9F].

2. 2 incidents over 12 years of glass, which was cleaned up. [2002, 200?]

C. Yet, kids in shorts and skirts still allowed on those supposedly hazardous floors.

1. Lancaster Eagle-Gazette [PL#17].

2. Just another excuse to justify the prejudice.

a. It’s only hazardous for those that they don’t like.

V. Oh, and MRSA.

A. Ubiquitous MRSA.

1. On floor that kids’ bare legs were touching.

2. On the bar that counsel placed his hand on in demonstration.

3. On books where you can get a paper cut.

4. Intact skin fine; open wounds are a problem.

5. Why single out feet, unless you are just looking for an excuse?

6. Regularly have little cuts from using tools or gardening.

VI. Zero in on Key Legal Issue

A. Not using rational basis.

1. Nor quasi-rational basis (simply related to public health).

B. Even then “must bear a real and substantial relation to the subject sought to be 

obtained.” Fifth Urban, Inc. v. Bd. of Bldg. Standards (8th Dist. 1974), 40 Ohio 

App.2d 389. Cincinnati v. Correll (1943), 141 Ohio St. 535

1. Stepping on a staple? Substantial? Really?

VII. Take this specific fact pattern from the Evidentiary Hearing and apply the law 

to it. Has the General Assembly demonstrated the intent that they want to allow  

Library rules such as the barefoot rule?

A. Rulemaking. Keep in mind . . .

1. Legislative power invested in legislature.

2. Can only delegate if sufficient standards are provided.

3. There must be an intelligible principle or public policy declaration for the 

rulemaker to follow.
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a. This has to allow them to distinguish between what kind of rule is 

allowed and what kind is not allowed.

4. Both the need and the extent of that delegation must be stated, and if there is 

any doubt, “that doubt is to be resolved not in favor of the grant but against 

it.”

5. I haven’t a clue where anybody can see a grant of the police power to 

libraries.

B. If we look at Chapter 3375.

1. Big deal of providing essential library services.

2. Says nothing about denying them.

a. I am being denied essential library services because they don’t like 

the way I am dressed.

3. While statute says rules for the “proper operation and management” of 

libraries, what does that encompass?

4. That’s not a public policy declaration.

C. Has the General Assembly charged libraries with fighting MRSA?

1. Are they to unilaterally undertake public health initiatives?

2. Ineffective ones at that?

a. Library’s own expert said such an isolated effort completely 

ineffective [Dr. Landers, Tr60]

b. He goes barefoot in places with MRSA—relies on “expectations.” 

[Tr63-66]

D. Is there a public policy declaration from the General Assembly to fight owies?

E. When here before, we discussed high heels and the damage they do to knees, and trip 

and falls.

1. Any public policy declaration for bare feet would apply there, too.

2. What is it? [WAIT]

VIII.Hypotheticals.

A. Inspect all exposed skin for open wounds (touch book, or floor)?

B. Check vaccination records for entry?

1. Rationally related to public health.

C. Masks and gloves to prevent the spread of colds and flu.

1. Rationally related to public health.

2. Totally ineffective.

D. Has General Assembly provided public policy declaration for any of that?

1. Why would bare feet be any different?

IX. Truth is, there is no public policy declaration for any of those.

A. Supreme Court:
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1. “A rule that bears no reasonable relation to the legislative purposes of the 

authorizing statute improperly declares policy.” [Carroll v. Dept. of Adm. 

Serv. (1983), 10 Ohio App.3d 108]

2. Legislative purpose of Library is to provide library services, not to be a 

stand-in health department.

3. No other enabling statute declaring public policy for such exclusion.

X. Almost all Library rules enhance provision of services

A. Protect library’s assets.

B. Use library for its intended purpose.

C. Prohibit patrons from disturbing other patrons.

D. Few police power rules. Authorized by statute:

1. Smoking.

2. Weapons.

3. Indecent exposure.

E. Barefoot rule not supported by statute, only prejudice.

XI. Field Museum.

A. Few years ago in Chicago, February.

1. I told you I go barefoot all the everywhere.

B. Waiting for rest of family, inside, but outside turnstile.

C. Didn’t want to let me in.

D. No rule, just the usual that you cannot.

E. Many barefooted exhibits, supposedly culturally sensitive.

F. Finally, if you let me in, you won’t notice a difference, but you will have one more 

happy patron.

G. Ditto for library. And the law on delegation will be followed.


